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"There have been attempts to apply Denning LJ's words to all servants
of a company whose work is brain work, or who exercise some
managerial discretion under the direction of superior officers of the
company. I do not think Denning LJ intended to refer to them. He only
referred to those who 'present the directing mind and will of the
company, and control what it does’'.

I think that is right for this reason. Normally the board of directors, the
managing director and perhaps other superior officers of the company
carry out the functions of management and speak and act as the
company. Their subordinates do not. They carry out orders from above
and it can make no difference that they are given some measure of
discretion,"®
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"The analysis indicates that corporate criminal liability in the United
States is far more extensive and less restrictive than corporate criminal
liability frameworks in other countries and raises the question of why
these differences have developed.

... The standards that courts use to attribute liability to a corporation
are easily satisfied. Corporate liability in the United States is based on
the imputation of agents' conduct to a corporation, usually through the
application of the doctrine of respondeat superior.

Under this doctrine, three requirements must be met in order to impose
liability on a corporation. First, a corporate agent must have committed
an illegal act (the actus reus) with the requisite state of mind (the mens
rea). If a particular agent, regardless of rank in the corporation, had the
necessary state _of mind, this mens rea can_ be imputed to the

corporation...

Second, the agent must have acted within his scope of employment. The
scope of employment includes any act that "occurred while the
offending employee was carrying out a job-related activity." In fact, this
requirement is so broad that courts may hold corporations liable even
when corporations have forbidden the wrongful activities...

Nonetheless, even though corporate criminal liability is becoming more
common in Europe, European standards for imputation of an agent's
actus reus or mens rea to the corporate principal often differ from the
American_doctrine of respondeat superior. English law, for example,
only imputes an agent's criminal intent to the corporation if the agent is
the "alter ego" of the corporation, and courts usually define "alter ego"
to_ mean an agent high up in the corporate hierarchy. In contrast,
respondeat superior does not premise imputation of liabilitv upon the
rank of the corporate agent who possesses intent. Other imputation
standards used in Europe liec somewhere between the British alter ego
approach and the American law of respondeat superior.”*’

V.S. Khanna, "Corporate Criminal Liability: What Purpose Does It Serve?" (1996) 109 Harv. L. Rev. .27
1477, 1487-1491

See also: Fischel and Sykes "Corporate Crime" (1996) 25 J. Legal Stud. 319 (noting that "The Court's .28
reliance on the tort law doctrine of respondeat superior is perhaps understandable, but misplaced.
Respondeat superior liability is vicarious--the firm is liable for the consequences of its agents' acts, but
.it is not separately liable." p. 335)
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PTA OYTONN DY D3 NPINN DY Brickey 9179 S¥ 51300 11901 0) XD
DYTAINR NPINNS NPT PMNON NINYN T¥D ,N712N0RD 1PN ONPIIIND
F 072190 5¥ DN9N0 NHDNI WY DOUYNRN DN 0PN N30 NN

1771 992 LYND MY OXWYIN DYPINN 72N NMININAY JON NN NIRYINN
NPN2 D2 OVW NYNINN XD PONIWIT VAYND T .17°2Y 72y DTN N 12
JY NN OTHYN NPNIAND ZDMTNINY AVNHIND DDIN DYTAW NN INIVHY
1A N9 - TR0 MY¥IND DN NDMP IRPINND PTN YY 1NN INYN

JON NPYIL NP IPNODRIYIN VAVNN DY ,NTIPOAN 72T DY 13 NII0NI

T DINNA D) DNPNN IINIWT INPMINND LIYNN P 7Y N2 5TINY AN
MNIND OYTIND DYYIID DPPOY DN NYAYa D) JON .DM»PoYN 023NN
Respondeat n»90P1T ©01 by DT Y ONIYNNDY DMYYN IND 1IN

.D7X7INN NN ©01 DY N9V, Superior

MXIND OYPOYN DODNN NPT MDDIN NAVINND XYN NN IPION 19NN
12023, 572N

"Under the common law doctrine of respondeat superior, an employer
is only generally liable for the actions of an employee acting within the
scope of her employment or acting with apparent authority.
Accordingly, a corporate defendant may attempt to avoid respondeat
superior liability where agents who have not been granted authority to
take such actions commit antitrust violations. The courts, however, have
construed the "scope of employment” and "apparent authority"
requirements very broadly; as long as the agent acts within the scope of
her employment or apparent authority, the corporation cannot absolve
itself of liability even if the agent actually acted contrary to general
corporate policy, against express instructions, or primarily for personal
benefit."”’

19INT YA DOYAVIND NHMIY NPMIND NX NINAD 112 HNPIINNN NP0 , TN
2197 ANNYNM ,0"P0Y DOJAXN MY PTIW YWYNT TIRNN NPINN NPNI
0D P09 PRIV INDYIIND PN PO N2 NATND HRIYIM PR P
,TIZ07192 NYAN NNIZNN TAN 1IN0 DY PYYND NMDNT NYI Y NNPINN 71N
2 .O%P90 7901 5Y Py NYnN NI HY PIRD DINT GI08N Y DN NN
NYNINT NON N (Court of Appeals for the Ninth Circuit) 770 VavNN

: DOYAVIND 12N2 I TN NN MINY NININ

.Kathleen F. Brickey, Corporate Criminal Liability (2nd Edition, CBC), 3:01 - 3:04, 4:.01

27 W13, 909h NANY 90NN 0 XA

Raymond Krauze and John Mulcahy "Antitrust Violations" (2003) 40 Am. Crim. L. Rev. 241,
.257-258. See also: Areeda Antitrust Law, para. 303 n.4
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"Based upon this testimony, appellant requested certain instructions
bearing upon the criminal liability of a corporation for the unauthorized
acts of its agents. These requests were rejected by the trial court. The
court instructed the jury that a corporation is liable for the acts and
statements of its agents "within the scope of their employment,” defined
to mean "in the corporation's behalf in performance of the agent's
general line of work," including "not only that which has been
authorized by the corporation, but also that which outsiders could
reasonably assume the agent would have authority to do." The court
added: "A corporation is responsible for acts and statements of its
agents, done or made within the scope of their employment, even though
their conduct may be contrary to their actual instructions or contrary to
the corporation's stated policies."”

10N DOWYNN WYY OXN ,AINRYA P TN 199NN ONPIIRND LOWNN Nda
PN TOW NN¥AUN TIRNN NN YW (scope of employment) T2WN 5 1100y
MNOY NIPND ONINAN DN VIVYNRN NI YNRNYHN DN DNINAND .0MATN PN

1aba

0 DONPIANRN PTI INNIYNN NN D02 1N DY 200 19990 SR PN NN
MIYON NPNAY TITAY ;71733 NY NPPOIN 10 Y PYNYD PIND 23 9yon
PNYI 1NV 19D) APNIND D2IPNRD D POIDNI NNV INIWI THNN DY INYYIN
NNVONI LYY TAWN ON PN ORPINRD VIYNND A (D PObIh
P12 OONIWYIN PIN DN GPYN PN 722 13 NN OINY ITPOINANDND
TINNN P MHHTTA NNYP DN, )INAD ¥ NININD NP NPYTA YT ORIWYN

PIIND Y

WYIIN DN INPIINND PTA 01PN N2 TH 797 10 1Y P19 DY 1m0
NN YD PON DPRY OYTAW DY DNPYYN SWA ONPOY 02N NINIYI DI TIND
NNY PN IORIVOIN VIYUNT NN TN INPIVPIT MY DPD/PYNR L, IOINMIN
VW NIVPITL YT 27NIND ; DINIIND NN SY INY NN DWW NN AMNINAY
20N ¥ [ 10Y0Y .0OMNIIND NN TNY 55O PN TINA DY INYWInD NNy
95 ONIVIT VOYNI MDWN NID T PR NT NYNI ONPNPIINND DI TPROY Ton

LDXIND NN OYRIWIT PN PAT 1Y

PPN ORIV PN DY ITIN? AR PIIND MININ D 2R HIYN )TN DI
20N NANPN NPOZAN DY ,0MPOoYN OYDNN PN NPDT9N NIIAYN
NPT .NINT NPINK MPIOVPYT Y9N NMDIN NN NN DN  NDNYOs
Y2 218N PN NN D) NOZION PONIYIN DMPOYN 02NN PIN DY NIINN
DY0P .05 19T RN DYTPN NION ,NNYT 209197 N7 519111 MO Y

.U.S. v. Hilton Hotels Corp. (1972) 467 F.2d 1000, 1004
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Hard-core Cartels-2 1520 X1 ,2002 7I1va 71°2°09 0»PoY D230 NPIY NMNIYNRIY NPPM MoNINT - .33
Richard Whish Competition Law (3™ 7 .00 20715) DION 220D WND NI N 11,7192
.edition, 2003, LexisNexis UK), p. 389



